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I have been asked to document lessons I have learned about the workers’ 
compensation practice since I began in 1975, but especially those lessons I 
have learned since becoming an arbitrator in 2004.  Nothing contained 
herein will solve all the issues for everyone because we are all individual 
personalities.  However, if what you are trying to accomplish is not working 
you may want to consider some of the following techniques that have 
worked for me.  
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Lessons learned on the eighth floor 

On my first day as an attorney I learned that I was going to be practicing 
Workers' Compensation Law.  I was handed a copy of the Workers' 
Compensation Act and instructed to study it.  A few days later I learned the 
assigned arbitrator for Waukegan, Robert Haubrich, was in town.  I made it 
a point to go over to the courthouse and introduce myself. 

I asked him if he had any advice for me as I begin my new career.  He 
thought for a moment, smiled, and said:  “No one has ever asked me that 
question but it will be very helpful to you if you would watch the good 
lawyers”.  “Who are they?” I asked.  He provided me with a list of 
respondent and petitioner lawyers he admired. 

Whenever the opportunity presented itself over the next few months I would 
hang out in the hearing room bleachers and listen to the advocates.  The 
attorneys noticed my interest in them, were kind enough to answer any 
questions I had and share with me their strategies and techniques. They 
became my friends, mentors, opponents and competitors.  Everything I 
learned about the business, good or bad, I learned from them. 

In the process I discovered that I was developing a passion for advocating 
on behalf of someone who could not speak for themselves.  And, I learned 
that this passion for advocating on behalf of clients existed between all the 
talented respondent and petitioner lawyers.  In those days they respected 
each other even though they were on different sides of the issue. 

Other than the respect with which they showed each other there were two 
things I observed that set these talented lawyers apart from their 
contemporaries.  First, they had an excellent command of the facts of their 
cases.  Second, they had a wonderful ability to frame a question in a fashion 
that would paint a word picture of what they wanted the listener to see in his 
mind.  In short they were prepared.   

My interest in advocating on behalf of others did not necessarily come easily.  
It was a learning process.  I found that the Boy Scout Motto “Be prepared” 
was the best advice I could follow when it came trying a case.   

I suspect each of us has received help from others as we made our way 
through our careers and life.  I feel this same responsibility to offer advice to 
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the young lawyers who have asked me for help and are looking to improve 
their skills. 
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Notice and Motions 

 

Notice and due process 

Motions, Notice of Motions, Orders are filed on IC04 forms with proof of 
service to comply with due process requirements.  Form IC04 will usually 
take care of most situations that you will encounter.  However, I urge you to 
make certain that the notice requirements are completed on the form 
including the date for the actual presentation of the motion.  You will usually 
just get a notice of motion for the “status call” date, not the “trial call” date, 
without a written record to the responding party of notice for the “trial call” 
date and in such case there is no good record of proof of service for the date 
the motion is being presented.  

I do not grant the motions that lack notice requirements for the simple 
reason that my action is not supported by the record.  This is a situation 
where if you had granted the motion you might receive a phone call from a 
state representative or state senator months after your action complaining 
of a violation of his constituent’s due process notice rights.  When you pull 
the Commission file from the vault to check on the allegation, what actually 
happened and respond to it you will find you have no due process record in 
the Commission file supporting your action. 

Motions 

Similarly, I refuse to grant oral motions or written motions that do not 
explain the relief the moving party is seeking or the basis for the relief he is 
seeking.   

Motions to withdraw, (irreconcilable differences) 

Attorneys frequently will present a motion to withdraw based upon what 
they might describe as “irreconcilable differences.”  When you hear that kind 
of allegation you might want to make further inquiry.  If you learn the 
problem is that the client and the attorney disagree on the value of the case 
it is my view that under most circumstances the attorney has an obligation 
to try the case.  It is my view that the case belongs to the client and the 
client has a constitutional right of freedom to make the wrong decision as to 
the value of his case.  The attorney does not have the right to block or 
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sabotage his client’s decision making process or abandon the client just 
because he disagrees with the client’s decision.  However, if the attorney 
feels strongly about the correctness of his advice he should cover himself 
with a letter to the client explaining in detail how he came to an opposite 
conclusion and then try the case. 

The other issue that arises in this situation is that if you allow the attorney 
to withdraw you may end up trying the case on an ex parte basis for the 
attorney who will ultimately try to recover a full fee.       

Motions to withdraw, (lost clients) 

You will also be faced with motions to withdraw by attorneys who wish to 
withdraw because they have not had any contact with their client in two, 
three years or more, (see form IC28).  It may be a mistake for an attorney 
to assume that he can avoid a charge of client abandonment where he has 
lost contact with his client and then he obtained prior approval from an 
arbitrator to withdraw, (see Rule 1.16 (c)).  In such cases I will first allow 
the attorney time to get his file documented with the efforts he has made to 
locate the client.  Once he has had the opportunity to document his file and 
he presents the motion to withdraw at a later date; I will deny the motion in 
most cases, note the presence of the attorney for the record, and then 
dismiss the case for want of prosecution, (see Rule 1.16 (d)). 

The other problem with allowing a withdrawal under these circumstances is 
the case remains dormant on the arbitrator’s call while the attorney who 
should be handling this case has escaped.  In such a case the withdrawing 
attorney has succeeded in turning a portion of your call into a garbage can. 

Motions to dismiss claim 

I frequently get oral motions from respondents to dismiss a claim.  I 
generally deny these motions.  I feel that it is not too much to ask an 
attorney to prepare a written motion setting forth the relief he is seeking 
and why he is seeking a dismissal so there is a record of what happened.  If 
I am terminating someone’s rights I want to have a record of what I did and 
why I did what I did.  This also serves to protect the Commission. 
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Motions to substitute attorneys, dismiss attorneys, or voluntary 
dismissals 

Petitioner’s voluntary motions to dismiss their claims do not present any 
problem if accompanied by a completed and signed forms IC17 and IC04. 

A party has a right to dismiss an attorney at any time and that can be 
accomplished with properly completed and filed forms IC27 and IC04. 

You will also see a number of motions to substitute attorneys on form IC29.  
However, it has been my experience that the responding attorney rarely 
shows up to sign the substitution possibly because of a belief that he will be 
compromising a later claim for attorney fees.    

Pretrial conferences 

You will be frequently asked to lend your advice and expertise by conducting 
a pretrial conference.  I am happy to accommodate the parties if both join in 
the request but you should be aware that you should not and cannot force a 
party into a pretrial conference if the party refuses to participate because a 
party has a constitutional right to a trial if it so desires. 

Most pretrial conferences are fact dependent, e.g., on the value of the case.   
I am happy to help out in such instances because it frequently results in the 
resolution of the case.  However, I refuse to use a pretrial conference as an 
opportunity for the attorneys to get me to do legal research that should be 
done by the attorneys for the parties. 
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TRIALS, EXHIBITS, ADMISSION OF EVIDENCE 

 

The trial call 

The monthly trial call does serve a good purpose even though at times you 
may think that we are just providing a “dating service” for the attorneys.  It 
serves the attorneys as a reminder to review the case, bring each other up 
to date on petitioner’s medical treatment, and what else needs to be done in 
order to bring the claim to a conclusion. 

* * * * * 

You may be surprised to learn the number of attorneys who appear before 
you to try a case and do not know how to ask a question by examining their 
own client or witness.  Sadly, some of the practitioners do not have an 
understanding of the work that their client or their client’s employee does 
thereby making it impossible for them to ask a question in a way that will 
create a picture of the petitioner’s work in the mind of the listener. 

In my first few years as an arbitrator I thought that the attorneys who were 
unprepared didn’t care about the problems they were creating for the 
arbitrator.  However, I now believe the problem is due to a lack of training.  
If I am correct, the more you can help an attorney improve on his skills the 
easier your job will become in the long run.     

If an attorney is looking for advice from me I recommend that he or she 
familiarize themselves with the facts of his case and that they write down 
their questions for the witness in advance.  Therefore, they can avoid 
unnecessary objections to their questions and gain confidence from the fact 
that they are not being interrupted by objections from their opponent.  
Additionally, written questions should result in a chronological outline of the 
case and give the attorney confidence that he or she has not forgotten 
anything necessary to prove each element of their case. 

I have always been amazed that the best and most successful lawyers have 
an outline of the case which they follow and yet the newly minted attorneys 
believe they can successfully try a case by the “seat of their pants method.”   
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The stipulation sheet (request for hearing form) 

The stipulation sheet frames the issues in the case and is the outline for the 
trial.  The attorneys must provide you with a completed stip sheet prior to 
trial.  The attorneys will hand you a stip sheet and advise you they are 
ready.  I strongly advise that you read and study the stip sheet carefully 
because it is rarely filled out completely or accurately.  If you don’t discover 
this until you are writing your decision you will have additional issues to 
decide but without any idea of the positions of the attorneys on those issues. 

Another common issue arises as to the amount of TTD claimed or paid on 
the stip sheet.  The IWCC form lists TTD claimed or paid “from” a date 
certain “through” a date certain.  However, on some occasions the attorneys 
will list the amount of TTD claimed as “from” a date certain “to” a date 
certain.  And, sometimes the attorneys will simply separate the dates with a 
dash (-), thereby adding to the confusion.  Therefore, you may have to train 
the attorneys that “through” means “to the end of,” “to” means “to the 
beginning of,” and a dash is unacceptably ambiguous and therefore 
unacceptable. 

Prioritization 

Recognize that it is up to you to control your hearing room and prioritize 
your work.  You are a public servant, you are in charge of your hearing 
room, and it is up to you to decide your priorities.  You might be faced with 
numerous trials in one day.  You may decide that a short trial where the 
parties are ready to go is your first priority or that cases involving unpaid 
TTD, witnesses from out of state, or prospective medical care issues should 
go first and that nature and extent issues should go last.  You should train 
the attorneys who appear before you that if they are planning in bringing in 
witnesses from out of state or if they anticipate a trial that will last a full day 
that the attorneys consult with you on scheduling issues.  

* * * * * 

You may be faced with a record that is so incomplete and ambiguous that 
you are unable to come to a fair conclusion on the issues.  In such a case 
the Illinois Workers' Compensation Act has provided you with a powerful 
remedy.  However, there is no unanimity among the various arbitrators as to 
whether or not it is appropriate to exercise this power.  Therefore, you are 
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going to have to decide for yourself when and whether or not you are going 
to exercise this power. 

W/C Act:  Powers of arbitrators(820 ILCS 305/19),   Sec. 19b.   Any 
disputed questions of law or fact shall be determined as herein 
provided.  The Arbitrator shall make such inquiries and 
investigations as he or they shall deem necessary and may examine 
and inspect all books, papers, records, places, or premises relating 
to the questions in dispute and hear such proper evidence as the 
parties may submit. 

Some arbitrators do not desire to exercise the powers granted by Section 
19b because they have concluded that by exercising these powers they 
might be demonstrating impartiality by becoming an advocate for one party 
or the other.    My view is that Section 19b is simply another tool provided to 
the arbitrator by the legislature and this tool has significant value in aiding 
the fact-finding process.  There are numerous ways to ask a “who, what, 
where, when,” question without advocating for one side or the other.  
Nevertheless, you are going to have to decide if, when, and how you will 
handle this issue as you go about your duties. 

You might listen to conflicting testimony for hours on end after which it 
becomes abundantly clear to you that one of the witnesses has been less 
than candid in his testimony.  You may be surprised how quickly a contested 
case will settle once the arbitrator enters an order requiring the production 
and inspection of certain relevant books, papers and records. 

There are also situations that arise where it is my practice to instruct the 
witness not to answer the question or questions put to him or her by the 
attorneys.  Examples are questions that obviously are ambiguous or the 
attorney has asked multiple questions without giving the witness an 
opportunity to answer so when he finally gets a chance to speak I am unsure 
which one of the questions the witness is answering or attempting to 
answer. 

Beware of bankers’ boxes, (You are not the attorney’s, secretary, 
clerk or paralegal) 

My arbitration assignment was in Chicago where the arbitrators were 
scheduled 10 trial days per month.  I could count on anywhere from 30 to 
90 cases on any given trial call.  Generally, the attorneys would start lining 
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up outside my hearing room around 8:45 AM to request a continuance, 
report a settlement, present a motion, request a pretrial conference, or 
announce they are ready for trial.  It might take until 10:00 or 10:30 AM 
before all the preliminary work is done and you can set the order of your 
trials for the day.  This requires a certain amount of prioritization on your 
part hopefully allowing you to get as much work done as possible in the 
shortest period of time. 

Inevitably an attorney will show up during this process with one or two 
bankers’ boxes in tow on a two wheel cart and start to set up shop on one of 
the attorney desks in your hearing room.  The attorney is making the 
erroneous assumption that he is next in line for trial.  Unless you act 
immediately you will risk losing control of your hearing room and your 
priorities.    

One can generally make the following valid assumptions about large files 
contained in bankers’ boxes.  The exhibits are disorganized, cumulative, 
irrelevant, needlessly duplicative, and do not follow any semblance of 
chronological order.  Many of the exhibits contain hundreds of pages each 
yet they are not even paginated.  In order to confirm my suspicions I take 
the first opportunity to motion the attorney to approach and ask the lawyer 
to show me his exhibits.  After reviewing the exhibits and confirming my 
suspicions I explain why he is not ready for trial, suggest he go find his 
opponent, spend a few hours getting the exhibits in proper chronological 
order, eliminate irrelevant material, and paginate the remaining documents.   

Until recently, attorneys would argue to the arbitrator that they were 
entitled to have the certified documents submitted in evidence in the form 
that they receive them from the providers of medical care without any due 
consideration for their organization or relevance based upon the following 
language contained in Section 16, as follows:   

(820 ILCS 305/16 )  Sec. 16.  Rules, Subpoena, Medical records 
admissible 

The records, reports, and bills kept by a treating hospital, treating 
physician, or other treating healthcare provider that renders 
treatment to the employee as a result of the accident in question, 
certified as true and correct by the hospital, physician, or other 
healthcare provider or by designated agents of the hospital, 
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physician, or other healthcare provider, showing the medical and 
surgical treatment given an injured employee by such hospital, 
physician, or other healthcare provider, shall be admissible without 
any further proof as evidence of the medical and surgical matters 
stated therein, but shall not be conclusive proof of such matters.  
There shall be a rebuttable presumption that any such records, 
reports, and bills received in response to Commission subpoena are 
certified to be true and correct. 

Unfortunately, Section 16 worked fine for the attorneys but not for the 
arbitrators.  An arbitrator with a Chicago call will have approximately 3000 
cases to manage, conduct at least 100 trials, and author a similar number of 
decisions per year; all without any staff help.   Compare that with the trial 
work load of the average workers’ compensation practitioner. 

Fortunately you are beginning your arbitration careers in a more enlightened 
age. 

See:  Illinois Evidence Code eff. 1/1/2011 

Article IV. relevancy and its limits 

Rule 401 

“Relevant evidence” means evidence having any tendency to make 
the existence of any fact that is of consequence to the determination 
of the action more probable or less probable than it would be 
without the evidence. 

Rule 402 

All relevant evidence is admissible, except as otherwise provided by 
law.  Evidence which is not relevant is not admissible. 

Rule 403 

Although relevant, evidence may be excluded if its probative value is 
substantially overweighed by the danger of unfair prejudice, 
confusion of issues, or misleading the jury, or by considerations of 
undue delay, of time, or needless presentation of cumulative 
evidence. 
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The Illinois Evidence Code is another tool designed to make your job easier 
and your work product more efficient.  It would be a serious mistake on your 
part not to know and take advantage of the provisions of this code.  You 
would be amazed at the number of attorneys that have no idea of the 
existence of the recently enacted Illinois Evidence Code. 

I have no doubt that the appellate court will support you in your efforts to 
eliminate irrelevant evidence based upon the numerous comments they have 
made over the last few years wherein the court has gone to great efforts to 
remind the practicing bar that the court is not to be used as a dumping 
ground for needless cumulative and irrelevant evidence.  (See fig. 1). 

Duplicate exhibits 

You will also frequently encounter a situation where a respondent attorney 
will offer in evidence an exhibit that appears to be a duplicate of one of the 
petitioner’s exhibits.  When you inquire you may learn that the two exhibits 
are substantially the same but the attorney offering the second exhibit is not 
quite sure that the exhibits are identical because his exhibit appears a little 
thicker than that offered by his opponent and he hasn’t actually compared 
the two exhibits.  Therefore, in order to cover himself he wants to offer the 
duplicate exhibit.   

You have probably encountered the “Hocus-Focus” comic strip (see fig 2) 
that contains two deceptively similar drawings where you are challenged to 
find at least six differences between the two panels.  Imagine the time 
required for an arbitrator to examine an exhibit of a few hundred pages (not 
just two panels) in order to attempt to discover differences between two 
similar exhibits.  Therefore, it is my opinion that it is the duty of the attorney 
offering the exhibit to discover those differences before offering duplicate 
exhibits.  If the arbitrator allows the duplicate exhibit without requiring this 
extra work by the attorneys he has, in my opinion, totally relinquished 
control of his hearing room. 
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Exhibit lists 

The attorneys will commonly offer their exhibits in a random order similar to 
a deck of cards that has recently been shuffled.  You might ask why they do 
this but will not get a satisfactory answer because the attorneys who do this 
do not have an answer to the question; otherwise they would do things 
differently.   

The human brain is capable of a limited ability to collate data.  However, 
most arbitrators would agree that since the advent of the information age 
the brain best understands large amounts of data when presented in 
chronological order.  You might recall the questions of Senator Howard 
Baker during the Watergate Hearings when he famously asked: “What did 
you know and when did you know it?” 

The role of an advocate is to organize a simple chronological statement of 
relevant facts in order to lead the reader to be persuaded to reach a logical 
conclusion that favors the attorney’s client.  Anything else is surplus and 
diminishes the effectiveness of the argument.  Anything out of order 
confuses and weakens the argument.   

Therefore, I will not accept randomized exhibits.  I insist on exhibit lists 
listing the exhibits in chronological order by the name of the provider of 
medical care and the dates of care.  Some lawyers will complain this is an 
impossible task because some of the exhibits overlap each other.  In that 
case I explain that it is permissible to break up the individual exhibits into 
multiple exhibits to maintain a chronological continuity. 

  

 

 

 

 

 

 

 



15	
  
	
  

Settlement contracts 

Cases are randomly assigned to arbitrators when they are filed at the 
Commission.  It is important to maintain the integrity of this assignment 
system by making sure you do not assume jurisdiction of another 
arbitrator’s case unless it has been reassigned to you.  This issue usually 
comes up during a busy trial call when an attorney steps up and asks that 
you approve a contract.  The problem is that this request may cause you to 
rush through the review and approval process before determining whether or 
not the case is actually assigned to you by checking the mainframe 
computer or the arbitrator’s Arbtrack.  On a number of occasions you might 
find that the contract you are being asked to approve has been returned by 
another arbitrator for various reasons and the attorney involved is simply 
(sometimes intentionally) trying to get around the return of contract by 
having you put your stamp of approval on the contract when you are too 
busy to catch on to what is happening.  Therefore, I do not make it a 
practice to approve settlement contracts during the morning trial call.  
However, I will accept the contracts from the attorneys and ask them to 
come back at a later time after I have had an opportunity to review the 
contract. 
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Fig 3.  Most arbitrators use similar forms to return contracts if they have 
questions about settlement contracts or desire that the attorneys make changes to 
the contracts before approving the contracts.  Do not confuse this form with the 
Rejection of Settlement Contract form, IC32.     

Return of settlement contracts 

Re:____WC__________ 

Counsel: 

I am returning these settlement contracts to you for the following 
reason(s): 

_____The contract or contract rider has not been properly signed. 

_____The parties have not dated their signatures. 

_____The changes to the contracts have not been initialed and    dated. 

_____The changes to the contracts are not legible. 

_____The waiver of rights is overly broad. 

_____All required information has not been provided. 

_____The contracts contain computational errors. 

_____The requested fee exceeds the limits of Section 16(a).  You may 
reduce the fee to the amount allowed by Section 16(a) or submit a petition 
setting forth a reasonable basis for claiming a fee in excess of the 
statutory limits and motion it for a hearing on the Fee Petition.  Be 
prepared to have your client testify at the hearing. 

_____A recent relevant medical report or record has not been provided. 

_____Provide an itemization of the case expenses you are claiming. 

_____Other:____________________________________________ 
 
Please make the requested changes or provide the requested information 
and resubmit the contracts to me with this form. 

                

__________________, arbitrator    ____________date 
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The arbitrator has an obligation to carefully review the contracts before 
putting his stamp of approval on them.  There are recurring issues that arise 
on settlement contracts that tend to create ambiguities and future potential 
problems for the Commission in the form in which they are submitted.   

For example:  I do not approve contracts that are not dated and neither 
should you.  A used car loan requires more dates and signatures than a 
lump sum settlement and yet those forms are filled out by car salesmen; not 
attorneys.  Some of the contracts you will be asked to review and approve 
exceed $500k, considerably more than the value of a used car.  I do not 
approve contracts where the contracts purport to waive or extinguish rights 
granted by other statutes over which I do not have any approval authority.  
And, I do not approve any contracts that are ambiguous by their very terms 
or contain broad waivers extinguishing rights beyond the date the petitioner 
signed the contracts, especially when the contracts show the petitioner is 
still working for the respondent.  I do not approve contracts that do not have 
a reasonable facsimile of a recognizable signature.  It is arrogant for 
someone to substitute their signature with a straight line or check mark in 
lieu of a signature when such a mark would be unacceptable on a driver’s 
license issued by Jesse White or a check written on the attorney’s bank 
account.  Finally, consider that much of the mortgage crisis was due to 
submission of incomplete documentation that failed to contain complete 
signatures and dates, and yet were approved by attorneys. 

Recognize and question apparent excessive costs 

You may be surprised that some attorneys add fictitious costs that they 
deduct from their client’s gross settlement in order to increase the amount 
payable to the attorney.  These attempts are quite amateurish and fairly 
obvious.  You don’t want to be part of this type of fraudulent scheme.  
Therefore, if you suspect something I recommend you use your Sec. 19(b) 
powers and demand documentation of the actual costs paid.   

Avoid approving contracts assignable or subject to lien, attachment, 
or garnishment, (820 ILCS 305, Sec. 21) 

There are a number of high interest loan companies operating in Illinois that 
target injured workers and their future settlements by providing loans to 
petitioner’s with loans against the future settlements.  Sometimes the 
settlement contracts contain language that purports to hold that payments 
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under the award shall be assignable or subject to a lien, debt, penalty or 
damages.  I do not approve contracts with that language because they 
violate the provisions of Sec. 21.  

Problems created by duplicate filed claims and separately filed 
contracts 

Duplicate filed Applications for Adjustment of Claims present numerous 
problems for the Commission and the administration of the Act.  These 
duplicate filings usually have their origins in one attorney seeking an 
advantage over his predecessor attorney.  They are sometimes based on 
fraudulent statements and certainly create extra work for the Commission.  
(See the arbitrator’s decision in Maln v. Paul TV for an analysis on dealing 
with this issue.)     

Rejected settlement contracts 

There are cases in which the attorneys refuse to make the requested 
changes to the settlement contracts.  Those cases usually involve a request 
for attorney fees in excess of that allowed by Section 16a. 

Limitation on attorney fees, (820 ILCS 305/16a),  Sec.  16a.   Section 
16a contains a number of provisions.  But for the purpose of this discussion 
the arbitrator should be aware that this section limits fees allowed to the 
attorney unless there is a hearing by the Commission fixing attorney fees.  I 
interpret this section to mean there is an actual hearing and record made 
with testimony from both the petitioner and his attorney.   

There are cases where attorneys bring in affidavits signed by their clients 
approving fees in excess of the limitations of Section 16a.  I rarely approve 
such a fee solely supported by a client’s affidavit unless the record is 
abundantly clear that a fee in excess of that allowed by Section 16a is 
justified.  I have no problem awarding additional fees if justified; and I 
believe what is justified after three decades in the practice.  The problem is 
that since becoming an arbitrator I have seen some serious attempts of 
gross overreaching by attorneys on fees.  Therefore, I believe it is important 
to scrutinize any contracts with fees in excess of the 364 week limitation.  
Don’t be surprised if you are even subjected to outright hostilities if you limit 
an attorney’s fee, (see Maln decision).   If I thought it necessary, I would 
make a record in case questions arose in the future.  Otherwise I might take 
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the risk that a disinterested or disgruntled party might raise the question of 
a possible quid pro quo at a later date. 

Reporting rejected settlement contracts     

If you decide to reject the contract you must fill out IWCC form 32 with a 
statement of the factual background for the rejection and your reasons for 
your rejection of the contract.  The rejection will then be reviewed by one of 
the Commissioners on a randomly assigned basis. 

 

We are public servants so be helpful 

I previously have mentioned the need for keeping control of your hearing 
room.  Nevertheless, you must also be mindful that we are public servants 
and therefore we have a duty to be helpful to the attorneys and the litigants 
who appear before us.  You will be amazed what you can accomplish by 
simply asking the attorneys:  “How can I help you?”  That question gently 
nudges the door open without either party having to proceed from a position 
of weakness. 

At the end of the day you are going to derive a great deal of satisfaction 
when you can leave the office and go home knowing that you have solved a 
problem or problems that were seemingly insurmountable to the parties at 
the beginning of the day. 

You will be required to constantly perform a balancing act; being courteous 
to the attorneys and the litigants while at the same time demanding respect 
and maintaining control of your room.  You have a number of tools at your 
disposal to accomplish this goal.  Use them all.  And, “yes, humor does 
work.”     
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Demand candor.  Be candid 

The duty of an attorney to maintain client confidences is universally known 
and respected by both attorneys and their clients.  However, that rule is not 
without exception. 

Rules of professional conduct  eff. 1/1/2010 

Rule 3.3 Candor toward the tribunal.   A lawyer who represents a 
client in an adjudicative proceeding and who knows that a person 
intends to engage, is engaging or has engaged in criminal or 
fraudulent conduct related to the proceeding shall take reasonable 
remedial measures including if necessary , disclosure to the tribunal. 

A lawyer shall not fail to disclose to the tribunal legal authority in 
the controlling jurisdiction known to the lawyer to be directly 
adverse to the position of the client and not disclosed by opposing 
counsel. 

In the case of false testimony by the client grave consequences could result 
to the client including loss of the case and perhaps prosecution for perjury.  
But for this rule change the lawyer could end up cooperating in deceiving the 
court, thereby subverting the truth finding process which the adversary 
system is designed to implement.  Without this rule change the danger is 
that the client could in effect coerce the lawyer to being a party to a fraud on 
the court. 

This is a recent rule change.  Therefore, it is important that attorneys and 
their clients be made aware of the rule change and they avoid the 
consequences of the rule. 

We arbitrators demand candor from the attorneys and their clients.  We also 
owe the attorneys and their clients the duty of candor and respect in our 
dealings with them.   

* * * * * 

If I find myself in the rare situation where I might not be able to reach a 
case for trial and the litigants have been patiently waiting around for most of 
the day I bring them in, explain the situation to them what has happened, 
how it happened, apologize for the inconvenience, and try to find a way to 
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make amends.  That gets the attorneys off the hook and it is good public 
relations for our state agency.  
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Code of judicial conduct 

I recommend you keep a copy of the Code of Judicial Conduct handy for 
whenever issues arise to remind you of your responsibilities.  The Code 
consists of 15 brief pages.  It is a simple code and can keep you out of 
trouble.  You should review it from time to time. 
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Audi Alteram Partem (Listen to the other side) 

It is an essential part of the arbitrator’s duties that he abides by the maxim 
that he listen to the other side.  Otherwise, the result would be a complete 
lack of public confidence and trust in the work we do.  Before signing off on 
an adverse decision I review the factual and legal basis for same.  We are all 
going to make errors from time to time but if we listen to the other side 
those errors will be few.  If you don’t agree with the conclusions of one side 
or the other you should address the reason or reasons why you don’t accept 
their arguments. 
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Decision templates for desk top 

Decision template forms are available on the forms links of the IWCC web 
page.  These forms can be downloaded to your desktop and modified for 
your use by using the unprotect password “iwcc”.  However, also please 
modify them to be grammatically correct.  If you do a sloppy job on your 
written decision the attorneys might conclude that the same lack of quality 
work is acceptable from them.  That doesn’t do anything for improving the 
quality of our practice and the respect we desire from our fellow attorneys 
and judges.  

I also have created a decision template for Finding of Facts and Issues and 
Conclusions for my desktop for convenience and speed in writing my 
decisions.  In using the template simply delete the issues that do not apply 
from the template.  

(See fig 4) 
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BACKGROUND 

SUMMARY OF THE CASE 

FINDING OF FACTS 

ISSUES AND CONCLUSIONS 

Was respondent operating under and subject to the Illinois Workers’ 
Compensation Act or Occupational Diseases Act? 

Was there and employee-employer relationship? 

Did an accident occur that arose out of and in the course of 
petitioner’s employment by the respondent? 

What was the date of accident? 

Was timely notice of the accident given to respondent? 

Is the petitioner’s present condition of ill-being causally related to 
the injury? 

What were petitioner’s earnings? 

Were the medical services that were provided to petitioner 
reasonable and necessary? 

Should the respondent be required to authorize and provide for 
prospective medical care? 

What temporary benefits are in dispute? 

What is the nature and extent of the injury? 

Should penalties or fees be imposed upon respondent? 

Is respondent due any credit? 

(Fig 4) 
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Try to avoid passive language in your decision, conclusion and analysis.  You 
are making a strong positive statement for each issue in dispute.  Therefore, 
once I make my decision I like to start out with the following language: 

 “The arbitrator concludes that the petitioner has proven by a 
preponderance of the evidence that he was injured in an accident 
that arose out of his employment for the following reasons: . . . . or; . 
. . . failed to prove he was injured in an accident that arose out of his 
employment for the following reasons: . . . .”    

Your conclusion should be followed by a list of persuasive evidence in 
support of your conclusion.  If you don’t set forth your reasoning you will 
have a hard time convincing anyone that you made the right decision. 

On the other hand you may be amazed at the power you can exercise in a 
well-reasoned decision.  (See for example this arbitrator’s decision in Mocchi 
vs. Chicago Tribune (Appendix 1), wherein the respondent denied petitioner 
was injured in an accident that arose out of his employment.  

Prior to the arbitrator issuing this decision the Tribune’s Editorial Board had 
published a series of editorials criticizing the Commission and Courts on 
some of our decisions on the issue of “arising out of employment . . . .”  I 
agree that some of that editorial criticism may have been well-founded.  
However, in some cases the editors did not know what they were talking 
about.  Therefore I admit to some satisfaction in receiving a message from 
an attorney for “The World’s Greatest Newspaper” that after reading my 
decision his client decided not to file for a review but would pay for the 
petitioner’s surgery.  

In addition you should not be afraid to challenge previously accepted notions 
of applicable law if there is good reason to do so, (see for example this 
arbitrator’s decision in Maln v Paul’s TV (Appendix 2).  
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Statistics 

The Commission has recently made significant improvements in the 
timeliness and accuracy of arbitrator statistics.  The Commission statistics 
deal for the most part with decisions that are affirmed and adopted, 
reversals, and modifications; up or down.  Some arbitrators create their own 
Excel worksheets that contain more data than that provided by the 
Commission and may be helpful to you in dealing with careless charges of 
bias.   

Unfortunately there are some irresponsible attorneys who are too quick to 
level a charge of bias when they receive a decision with which they disagree.  
We arbitrators are required to suffer in silence when those charges are 
leveled against us, even if unfairly.  However, I have found that my statistics 
have been very helpful to me in the event anyone other than a party or an 
attorney for a party questions my decisions.   

At any rate if you decide to create your own worksheet I recommend you do 
so as soon as you start writing decisions so that you are able to maintain a 
complete record of your work and you do not have to go through a time 
consuming reconstruction of what you have done in the past. 
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Be aware of what is going on around you 

 

There is considerable anxiety associated with petitioner’s visiting the IWCC 
simply because of the uncertainty that they experience.  You will note that 
petitioners will gather in the waiting room outside your hearing room where 
they can see you and hopefully get a clue as to what is going to be 
happening to them on the trial date.  Therefore it is important that you not 
get cozy with the lawyers or too casual with the lawyers so that the 
petitioner or witnesses might inadvertently come to an erroneous conclusion 
to your feelings about the merits of the claim, defense, or the possibility of 
any favoritism toward the lawyers. 

 

I also believe it is important that attorneys who are trying cases before you 
are dressed appropriately and respectfully. 
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